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i 

 
QUESTIONS PRESENTED 

 

 

1. When this Court directs a court of appeals to recon-
sider its original decision in light of a more recent decision 
of this Court, does the law of the case doctrine preclude 
the court of appeals from doing so? 

2. When the plaintiffs prevail in a suit against state 
officers, in their official capacities, in a suit not involving 
the vindication of individual rights protected by the 
Fourteenth Amendment, does sovereign immunity bar an 
award of attorneys’ fees against the State’s treasury? 

3. Assuming that sovereign immunity does not bar an 
award of attorneys’ fees, do constitutional principles of 
dual sovereignty – including sovereign immunity – pre-
clude an interpretation of 42 U.S.C. § 1988(b) that dis-
criminates against the States? 
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PARTIES TO THE PROCEEDINGS 

 

 

  The petitioners are two officials of the Virginia State 
Corporation Commission. Sued only in their official 
capacities. They are: (a) E. Joseph Face, Jr., Commissioner 
of Financial Institutions, and (b) Susan E. Hancock, 
Deputy Commissioner, Consumer Finance, Bureau of 
Financial Institutions. Hancock is the state officer charged 
with the enforcement of Virginia Code §§ 6.1-330.83 and 
6.1-330.85 and is responsible to Commissioner Face for her 
actions. 

  The respondent, National Home Equity Mortgage 
Association, is a trade organization of home mortgage 
lenders. 
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PETITION FOR WRIT OF CERTIORARI 

  Two officials of the Virginia State Corporation Com-
mission, E. Joseph Face, Jr., and Susan E. Hancock 
(collectively, “the Commonwealth”), respectfully petition 
this Court for a writ of certiorari to review the judgment of 
the court of appeals, which declined to reconsider an issue 
expressly remanded to it by this Court and which also 
upheld an award of attorneys’ fees against the Common-
wealth contrary to principles of dual sovereignty. 

 
INTRODUCTION 

  This is the second time the Commonwealth has sought 
certiorari in this case in connection with the award of 
attorneys’ fees. Its original petition, No. 01-1827, was 
granted, the judgment vacated, and the matter remanded 
to the court of appeals for reconsideration in light of 
Gonzaga University v. Doe, 536 U.S. 273 (2002), a decision 
sharply limiting the availability of suits under 42 U.S.C. 
§ 1983. See Face v. National Home Equity Mortgage 
Association, 123 S. Ct. 69 (2002). However, on remand, the 
court of appeals declined to reconsider, erroneously hold-
ing that the law of the case doctrine deprived it of the 
power to comply with this Court’s directive. Thus, the 
Commonwealth returns to this Court seeking enforcement 
of the relief granted on the previous petition. Specifically, 
the Commonwealth asks that certiorari again be granted, 
that the judgment below again be vacated, and that the 
case again be remanded – with an explicit directive to 
reconsider whether, in light of Gonzaga, this suit states a 
claim under § 1983. Alternatively, if the Court declines to 
grant such relief, then the Commonwealth seeks review on 
the two questions raised in the original petition, relating 
to the interplay between constitutional principles of dual 
sovereignty – including sovereign immunity – and statu-
tory provisions dealing with awards of attorneys’ fees. 
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OPINIONS BELOW 

  The following five decisions are relevant to this 
petition: (1) On remand from this Court, the court of 
appeals declined to revisit its previous decision, ruling 
that the law of the case doctrine precluded it from doing 
so. This opinion is reported at 322 F.3d 802 (4th Cir. 2003) 
and is reprinted in the appendix to this petition at App 1. 
(2) This Court denied respondent’s petition for rehearing of 
this Court’s decision to remand the case to the court of 
appeals. This decision is reported at 123 S. Ct. 651 (2002) 
and is reprinted at App. 5. (3) This Court granted the 
Commonwealth’s previous petition for certiorari, vacated 
the judgment of the courts of appeals, and remanded the 
case for reconsideration in light of Gonzaga. This decision 
is reported at 123 S. Ct. 69 (2002) and is reprinted at App. 
6. (4) The court of appeals held that the law of the case 
doctrine precluded reexamination of whether this suit was 
a claim under 42 U.S.C. § 1983 and upheld an award of 
attorneys’ fees against the Commonwealth’s treasury. This 
decision is reported at 283 F.3d 220 (4th Cir. 2002) and is 
reprinted at App. 7 (5) The district court entered an award 
of attorneys’ fees against the Commonwealth’s treasury in 
an unreported decision reprinted at App. 22. 

 
JURISDICTION 

  The court of appeals entered its judgment on March 
10, 2003. This Court has jurisdiction under 28 U.S.C. 
§ 1254(1).  

 
CONSTITUTIONAL PROVISIONS 

AND STATUTES INVOLVED 

  This petition involves the following constitutional and 
statutory provisions. 



3 

 

1. The Tenth Amendment provides: “The powers not 
delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States 
respectively, or to the people.”1 

2. The Eleventh Amendment provides: “The judicial 
power of the United States shall not be construed to 
extend to any suit in law or equity, commenced or prose-
cuted against one of the United States by Citizens of 
another State.”2 

3. The first federal statute at issue, 42 U.S.C. § 1983, 
provides, in pertinent part: “Every person who, under color 
of any statute, ordinance, regulation, custom, or usage of 
any State. . . . subjects . . . any citizen of the United States 
or other person . . . to the deprivation of any rights, privi-
leges, or immunities secured by the Constitution and laws, 
shall be liable to the party injured in an action at law, suit 
in equity, or other proper proceeding.” 

 
  1 As this Court observed: “The Tenth Amendment likewise re-
strains the power of Congress, but this limit is not derived from the text 
of the Tenth Amendment itself, which, as we have discussed, is essen-
tially a tautology. Instead, the Tenth Amendment confirms that the 
power of the Federal Government is subject to limits that may, in a 
given instance, reserve power to the States. The Tenth Amendment 
thus directs us to determine, as in this case, whether an incident of 
state sovereignty is protected by a limitation on an Article I power.” 
New York v. United States, 505 U.S. 144, 156-57 (1992). Moreover, the 
Tenth Amendment is not the exclusive textual source of protection for 
principles of federalism. See Printz v. United States, 521 U.S. 898, 953 
n.13 (1997). 

  2 While the Eleventh Amendment confirms the existence of the 
States’ sovereign immunity, it “does not define the scope of the States’ 
sovereign immunity; it is but one particular exemplification of that 
immunity.” Federal Maritime Comm’n v. South Carolina State Ports 
Auth., 535 U.S. 743, 753 (2002). See also Alden v. Maine, 527 U.S. 706, 
713 (1999) (“sovereign immunity of the States neither derives from nor 
is limited by the terms of the Eleventh Amendment”). 
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4. The second federal statute at issue, 42 U.S.C. § 1988, 
provides, in pertinent part: “In any action or proceeding to 
enforce a provision of sections . . . 1983 . . . the court, in its 
discretion, may allow the prevailing party, other than the 
United States, a reasonable attorney’s fee as part of the 
costs. . . . ” 

 
STATEMENT OF THE CASE 

  The respondent – the National Home Equity Mortgage 
Association (“NHEMA”) – is a trade association of home 
mortgage lenders. NHEMA challenged the constitutional-
ity of Virginia Code §§ 6.1-330.83 and 6.1-330.85, which 
limited the ability of state-chartered financial institutions 
to impose penalties on consumers who pre-pay their 
mortgages (e.g. when a homeowner refinances or sells his 
home). Specifically, NHEMA contended that the two state 
statutes were preempted by a federal law, the Alternative 
Mortgage Transaction Parity Act, 12 U.S.C. § 3801 (“the 
Parity Act”). The district court agreed with respondent and 
entered a permanent injunction prohibiting the petitioners 
from enforcing these statutes. See 64 F. Supp. 2d 584 (E.D. 
Va. 1999). On appeal, the Fourth Circuit affirmed, basing 
its decision on federal preemption and making no mention 
of § 1983. See National Home Mortgage Ass’n v. Face, 239 
F. 3d 633 (4th Cir.), cert. denied, 534 U.S. 823 (2001). 

  Following the Fourth Circuit’s decision on the merits, 
the district court turned its attention to the petition for 
attorneys’ fees and costs, filed by NHEMA under § 1988 
(“the fee petition”). The Commonwealth defended against 
the fee petition on three grounds. First, the Common-
wealth argued that NHEMA’s suit was not a claim under 
§ 1983. As a suit seeking declaratory and injunctive relief 
against state officers, in their official capacities, on the 
basis of federal preemption, the proper procedural theory 
was the Supremacy Clause – not § 1983. Because there 
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was no § 1983 claim, there was no basis to award respon-
dent attorneys’ fees under § 1988. 

  Second, even if NHEMA’s suit was a § 1983 claim, 
sovereign immunity bars an award of attorneys’ fees 
against the Commonwealth where Congress has not acted 
under § 5 of the Fourteenth Amendment to abrogate that 
immunity. Here, the relevant federal law – the Parity Act 
– was not enacted under Section 5. It was enacted under 
the Commerce Clause. There is a fundamental difference 
between a suit to protect individual rights guaranteed by 
the Fourteenth Amendment and a suit that seeks to 
vindicate the supremacy of Congress’ Article I powers. 
While a suit to vindicate such individual rights might not 
be barred by sovereign immunity, a suit against a State to 
vindicate the supremacy of the Article I powers is barred. 
The same distinction logically applies to an award of 
attorneys’ fees.  

  Third, even if sovereign immunity does not absolutely 
bar an award of attorney’s fees under these circumstances, 
principles of federalism and sovereign immunity neverthe-
less require that the States be treated no less favorably 
than other litigants. Section 1988, as currently inter-
preted, violates these principles because States are almost 
always required to pay attorneys’ fees when they lose a 
lawsuit under § 1983, but are almost never allowed to 
collect attorneys’ fees when they prevail. As a constitu-
tional matter, when there has been no abrogation of 
sovereign immunity, prevailing state defendants and 
prevailing private plaintiffs should be treated alike. 
Moreover, the most appropriate standard to use in such an 
even-handed approach is the one that now governs awards 
to prevailing state defendants. Fees should only be 
awarded to a prevailing party if the opposing party’s legal 
position is frivolous, unreasonable and without foundation. 
No one has suggested that the Commonwealth’s position 
meets these criteria. Thus, the fee petition in this case 
should be denied. 
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  The district court rejected all three arguments. It 
found that, because the Commonwealth had not sought 
review of the district court’s determination that the suit 
was a § 1983 claim when the Commonwealth appealed the 
decision on the merits, the law of the case doctrine pre-
cluded reexamination of the issue. The district court also 
found that this Court’s decisions in Hutto v. Finney, 437 
U.S. 678, 695 (1978), and Hensley v. Eckerhart, 461 U.S. 
424, 429 (1983) foreclosed the Commonwealth’s second and 
third arguments.3 On appeal, the Fourth Circuit affirmed 
the district court in all respects. 

  Thereafter, the Commonwealth sought certiorari on 
two issues, essentially paralleling the second and third 
questions presented by this petition. See Petition for 
Certiorari, Face v. National Home Equity Mortgage Ass’n, 
No. 01-1827 (June 6, 2002). While the Commonwealth’s 
petition was pending, this Court decided Gonzaga, which 
significantly narrowed the scope of § 1983 claims, casting 
serious doubt on the holding that NHEMA’s action was a 
§ 1983 claim. This Court, recognizing that Gonzaga cast 
such doubt, granted the petition, vacated the judgment 
below, and remanded for further proceedings in light of 
Gonzaga. NHEMA petitioned for rehearing and argued 
that the law of the case doctrine precluded the court of 
appeals from revisiting the issue of whether the suit was a 
§ 1983 claim. See Petition for Rehearing, Face v. National 
Home Equity Mortgage Association, No. 01-1827 (October 
29, 2002). This Court denied the petition for rehearing, 

 
  3 The Commonwealth recognized that, under Hutto, the lower 
courts were precluded from adopting its argument that sovereign 
immunity barred an award of attorney’s fees, but reserved the right to 
seek this Court’s reexamination of Hutto. The Commonwealth took a 
somewhat different position with respect to Hensley, noting that a close 
reading of the facts in which that case arose may limit its lack of even-
handedness to cases where individual constitutional rights are at issue. 
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implicitly rejecting NHEMA’s position that the law of the 
case doctrine precluded reexamination of whether the suit 
was a § 1983 claim. 

  On remand to the Fourth Circuit, NHEMA again 
argued that the law of the case doctrine precluded a 
reexamination of the issue. Although this Court had 
implicitly rejected the argument, the Fourth Circuit 
accepted it. The Fourth Circuit declared: 

Although Virginia did, in the district court, con-
tend that the Parity Act did not confer a right en-
forceable under 42 U.S.C. § 1983, the district court, 
applying the jurisprudence of implied rights of ac-
tion, see Gonzaga, 122 S. Ct. at 2275-77, rejected 
the argument and concluded that the Parity Act 
did create an enforceable right. We, however, 
never had an opportunity to review that ruling. 
As we pointed out, 

In appealing the district court’s judg-
ment, Virginia elected not to challenge 
the district court’s conclusion that the 
Parity Act conferred a cause of action 
on NHEMA and its members. Rather, it 
limited its challenge to whether Vir-
ginia law was in conflict with the Parity 
Act. When we disposed of that issue in 
favor of NHEMA and its members, 
NHEMA became a prevailing party on 
its claims brought under the Parity Act 
and 42 U.S.C. § 1983. 

283 F.3d at 225. Thus, we were, and still are, left 
with the unappealed holding of the district court 
that the Parity Act created a right of action and 
that NHEMA prevailed on its assertion of that 
right of action. Thus, on the issues before us, the 
holding of Gonzaga is irrelevant. 

App. at 3-4 (block quotation and citations in original). In 
other words, the court of appeals viewed the law of the 
case doctrine as jurisdictional. It believed that the doctrine 
deprived it of the power to revisit the issue and, thus, 
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reinstated its previous holding. Labeling Gonzaga as 
“irrelevant,” the court of appeals declined to conduct the 
review mandated by this Court’s order. 

 
REASONS FOR GRANTING THE WRIT 

  There are three reasons for granting the writ. First, 
the court of appeals misapplied the directions given by this 
Court when it acted favorably on the Commonwealth’s 
previous petition for certiorari. Contrary to the ruling by 
the court of appeals, the law of the case doctrine did not 
preclude it from reconsidering its earlier decision in light 
of Gonzaga, especially when directed to do so by this 
Court. Accordingly, certiorari should be granted so that the 
Court may obtain compliance with its previous order. 
Specifically, the Court should vacate the judgment below 
and remand this case with an explicit directive that the 
court of appeals reexamine whether, in light of Gonzaga, 
the respondent’s suit is a § 1983 claim. Such directive 
should note that the law of the case doctrine does not 
permit the court to avoid the question. 

  Second, if the Court concludes that it is inappropriate 
to grant, vacate, and remand, then the Court should grant 
review in order to revisit Hutto. In Hutto, this Court found 
that sovereign immunity has been abrogated for all fee 
awards under § 1988. However, recent sovereign immunity 
decisions of this Court cast serious doubt on the validity of 
that conclusion. Even if Hutto is still valid, its application 
should be limited to suits that seek to vindicate individual 
rights guaranteed by the Fourteenth Amendment. The 
holding should not extend to suits, such as the present 
case, where litigants were seeking to vindicate Congress’ 
powers under the Commerce Clause.  

  Third, if this Court concludes that it is inappropriate 
to grant, vacate, and remand, it should grant review in 
order to revisit Hensley. In Hensley, this Court interpreted 



9 

 

§ 1988 to mean that litigants who prevailed against the 
States should recover attorneys’ fees as a matter of course 
while the States that prevailed should recover in only 
extraordinary circumstances. However, recent decisions of 
this Court, which emphasize the role of the States in the 
preservation of our system of dual sovereignty, cast serious 
doubt on the correctness of that conclusion. Moreover, this 
Court has repeatedly held that if Congress wishes to 
diminish the sovereignty of the States, it must do so in 
clear and unambiguous language. Section 1988 does not 
contain explicit language stating that the States must 
always pay attorneys’ fees. 

 
I. THIS COURT SHOULD GRANT, VACATE, AND 

REMAND.  

  This Court should again grant the petition, vacate the 
judgment below, and remand with an explicit statement 
that the law of the case doctrine does not apply and that 
the court of appeals should reexamine whether, in light of 
Gonzaga, the respondent’s suit was a § 1983 claim. Al-
though this Court previously granted, vacated, and re-
manded with instructions to reexamine the case in light of 
Gonzaga, the Fourth Circuit concluded that the law of the 
case doctrine precluded it from reexamining the issue. 
This is simply wrong. The law of the case doctrine “merely 
expresses the practice of courts generally to refuse to 
reopen what has been decided, not a limit to their power.” 
Messinger v. Anderson, 225 U.S. 436, 444 (1912). In 
asserting that that it could not revisit the issue of whether 
NHEMA’s suit is a § 1983 claim, the court of appeals made 
three fundamental errors.  
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A. The Law of the Case Doctrine Does Not 
Preclude the Court of Appeals from Revis-
iting Its Determination That Respondent’s 
Suit Is a § 1983 Claim. 

  The court of appeals’ conclusion that the law of the 
case doctrine precluded it from reexamining the issue was 
erroneous. It misunderstands the nature of the doctrine. 
As this Court has explained: 

A court has the power to revisit prior decisions of 
its own or of a coordinate court in any circum-
stance, although as a rule courts should be loathe 
to do so in the absence of extraordinary circum-
stances such as where the initial decision was 
“clearly erroneous and would work a manifest in-
justice.”  

Christianson v. Colt Industries Operating Corp., 486 U.S. 
800, 817 (1988) (citations omitted). In other words, the 
doctrine is not jurisdictional; it is merely prudential.  

 
B. Gonzaga Casts Serious Doubt on the Va-

lidity of the Court of Appeals Initial De-
termination. 

  The court of appeals failed to acknowledge that this 
Court has rendered a decision, Gonzaga, which casts 
serious doubt on the validity of the court of appeals’ first 
decision. Instead of being viewed as an action under 
§ 1983, respondent’s suit must be regarded as a straight-
forward application of the doctrine of Ex Parte Young, 209 
U.S. 123 (1908), to vindicate Congress’ Article I Commerce 
Clause power. 

  Section 1983 is an empty vessel. It does not contain 
substantive rights, but rather is a mechanism for enforc-
ing substantive rights conferred by the federal constitution 
or federal statutes. Chapman v. Houston Welfare Rights 
Organization, 441 U.S. 600, 617 (1979). Consequently, 
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there is a recurring issue of whether a particular constitu-
tional provision or federal statute provides a substantive 
right that can be enforced through § 1983. See Maine v. 
Thiboutot, 448 U.S. 1 (1980). Before Gonzaga, this Court 
had suggested that, if a federal statute conferred a “bene-
fit,” it could be enforced through § 1983. Wilder v. Virginia 
Hosp. Ass’n, 496 U.S. 498, 509 (1990) (“Congress must 
have intended that the provision in question benefit the 
plaintiff”). Because virtually every federal statute confers 
some “benefit,” virtually every federal statute that did not 
have its own private right of action could be enforced 
through § 1983. Consequently, the scope of § 1983 actions 
was quite broad. 

  In Gonzaga, the Court significantly narrowed the 
scope of § 1983 actions. The Court rejected the suggestion 
of Wilder that the mere conferral of a benefit was sufficient 
to enable a statute to be enforced through § 1983: “We now 
reject the notion that our cases permit anything short of 
an unambiguously conferred right to support a cause of 
action brought under § 1983.” Gonzaga, 536 U.S. at 283. 
Moreover, in determining whether an individual right 
exists, the Court must ask “whether or not Congress 
intended to confer individual rights upon a class of benefi-
ciaries. Accordingly, where the text and structure of a 
statute provide no indication that Congress intends to 
create new individual rights, there is no basis for a private 
suit, . . . ” Id. at 285-86. After Gonzaga, only those consti-
tutional provisions and federal statutes that unambigu-
ously confer individual rights can be enforced through 
§ 1983. Id. at 290 (“In sum, if Congress wishes to create 
new rights enforceable under § 1983, it must do so in clear 
and unambiguous terms – no less and no more than what 
is required for Congress to create new rights enforceable 
under an implied private right of action.”). By repudiating 
the reasoning of Wilder and holding that only those stat-
utes which unambiguously confer individual rights could 
be enforced through § 1983, Gonzaga cast serious doubt on 
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the validity of the lower court’s prior determination that 
respondent’s claim was a § 1983 action. Indeed, the court 
of appeals noted that the district court relied on Wilder 
when it concluded that NHEMA’s suit was a § 1983 action. 

  The existence of a new decision that adopts a rule of 
law that is contrary to the original decision is precisely the 
type of situation in which a court should revisit a previous 
decision. Indeed, a failure to reconsider in light of new 
authority is a manifest injustice. 

 
C. This Court Directed the Court of Appeals 

To Reconsider.  

  The decision by the court of appeals on remand was 
not based upon an assertion of discretion, but upon its 
misreading of the law of the case doctrine. Moreover, any 
discretion that the court of appeal might have had in the 
matter was foreclosed by this Court’s explicit directive to 
reconsider. 

 
II. THIS COURT SHOULD GRANT REVIEW TO 

REVISIT HUTTO IN LIGHT OF ITS SOVER-
EIGN IMMUNITY JURISPRUDENCE. 

  If this Court determines that granting, vacating and 
remanding is inappropriate, then this Court should grant 
review in order to revisit Hutto in light of recent develop-
ments in its sovereign immunity jurisprudence. Quite 
simply, the conclusion in Hutto, that sovereign immunity 
does not bar a claim for attorneys’ fees under § 1988, is 
incompatible with this Court’s current jurisprudence. 
Review is warranted to resolve this inconsistency.  

 
A. The Hutto Decision  

  In 1978, when Hutto was decided, this Court’s deci-
sions imposed few, if any, restraints on the ability of 
Congress to abrogate sovereign immunity. Indeed, the very 
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idea that Congress could abrogate sovereign immunity had 
been announced only two years earlier. See Fitzpatrick v. 
Bitzer, 427 U.S. 445, 451-52 (1976). Thus, when determin-
ing whether sovereign immunity barred an award of 
attorneys’ fees under § 1988, this Court made only a 
cursory inquiry into whether there was a relationship 
between the statute and the substantive guarantees of the 
Fourteenth Amendment: 

As this Court made clear in Fitzpatrick, Congress 
has plenary power to set aside the States’ immu-
nity from retroactive relief in order to enforce the 
Fourteenth Amendment. When it passed the Act, 
Congress undoubtedly intended to exercise that 
power and to authorize fee awards payable by 
the States when their officials are sued in their 
official capacities. The Act itself could not be 
broader. It applies to “any” action brought to en-
force certain civil rights laws. It contains no hint 
of an exception for States defending injunction 
actions; indeed, the Act primarily applies to laws 
passed specifically to restrain state action.  

Hutto, 437 U.S. at 693-94 (citations omitted). This Court 
also noted that sovereign immunity traditionally had not 
applied to the payment of costs by the States. See id. at 
695-96. Since Congress, in direct contradiction of seven 
hundred years of common law tradition, had redefined the 
term “costs” to include attorneys’ fees, sovereign immunity 
did not bar an award of attorneys’ fees. See id. at 693-98. 
In other words, this Court acquiesced, at least implicitly, 
in Congress’ attempt to circumvent sovereign immunity by 
manipulating well-defined legal terms from their tradi-
tionally accepted meaning. 

  Justice Powell, joined by then Chief Justice Burger, 
Justice Stewart, and Justice Rehnquist, vigorously dis-
sented. In a passage that foreshadowed the future direc-
tion of this Court’s sovereign immunity jurisprudence, 
Justice Powell observed: 
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  I cannot subscribe to Part II-B’s reading of 
the Eleventh Amendment as permitting counsel-
fee awards against the State on the authority of 
a statute that concededly does not effect “an ex-
press statutory waiver of the States’ immunity.”  
  Edelman v. Jordan, rejected the argument 
that 42 U.S.C. § 1983 “was intended to create a 
waiver of the State’s Eleventh Amendment im-
munity merely because an action could be 
brought under that section against state officers, 
rather than against the State itself.” In a § 1983 
action “a federal court’s remedial power, consis-
tent with the Eleventh Amendment, is necessar-
ily limited to prospective injunctive relief, . . . 
and may not include a retroactive award which 
requires the payment of funds from the state 
treasury.” There is no indication in the language 
of the Civil Rights Attorneys’ Fees Awards Act of 
1976 (Act), that Congress sought to overrule that 
holding. In this case, as in Edelman, “the thresh-
old fact of congressional authorization to sue a 
class of defendants which literally includes 
States is wholly absent.” Absent such authoriza-
tion, grounded in statutory language sufficiently 
clear to alert every voting Member of Congress of 
the constitutional implications of particular leg-
islation, we undermine the values of federalism 
served by the Eleventh Amendment by inferring 
from congressional silence an intent to “place 
new or even enormous fiscal burdens on the 
States.” 
  The Court notes that the Committee Reports 
and the defeat of two proposed amendments indi-
cate a purpose to authorize counsel-fee awards 
against the States. That evidence might provide 
persuasive support for a finding of “waiver” if 
this case involved “a congressional enactment 
which by its terms authorized suit by desig-
nated plaintiffs against a general class of defen-
dants which literally included States or state 
instrumentalities.” But in this sensitive area of 
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conflicting interests of constitutional dimension, 
we should not permit items of legislative history 
to substitute for explicit statutory language. The 
Court should be “hesitant to presume general 
congressional awareness,” of Eleventh Amend-
ment consequences of a statute that does not 
make express provision for monetary recovery 
against the States. 

Id. at 704-06 (Powell, J., joined by Burger, C.J., Stewart, 
Rehnquist, J.J., dissenting in part) (emphasis added) 
(citations and footnotes omitted).  

  Moreover, Justice Powell and his dissenting colleagues 
were skeptical of the concept, embraced by the Hutto 
majority, that Congress could avoid sovereign immunity 
simply by changing the traditional term “costs.” Justice 
Powell observed: 

I am unwilling to ignore otherwise applicable 
principles simply because the statute in question 
imposes substantial monetary liability as an 
element of “costs.” Counsel fees traditionally 
have not been part of the routine litigation ex-
penses assessed against parties in American 
courts. Quite unlike those routine expenses, an 
award of counsel fees may involve substantial 
sums and is not a charge intimately related to 
the mechanics of the litigation. I therefore cannot 
accept the Court’s assumption that counsel-fee 
awards are part of “the ordinary discipline of the 
courtroom.”  
Moreover, counsel-fee awards cannot be viewed 
as having the kind of “ancillary effect on the 
state treasury,” that avoids the need for an ex-
plicit waiver of Eleventh Amendment protec-
tions. As with damages and restitutory relief, an 
award of counsel fees could impose a substantial 
burden on the State to make unbudgeted dis-
bursements to satisfy an obligation stemming 
from past (as opposed to post-litigation) activi-
ties. It stretches the rationale of Edelman beyond 
recognition to characterize such awards as “the 
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necessary result of compliance with decrees 
which by their terms [are] prospective in nature.” 
In the case of a purely prospective decree, budg-
eting can take account of the expenditures en-
tailed in compliance, and the State retains some 
flexibility in implementing the decree, which 
may reduce the impact on the state fisc. In some 
situations fiscal considerations may induce the 
State to curtail the activity triggering the consti-
tutional obligation. Here, in contrast, the State 
must satisfy a potentially substantial liability 
without the measure of flexibility that would be 
available with respect to prospective relief. 

Id. at 707-08 (Powell, J., joined by Burger, C.J., Stewart, 
Rehnquist, J.J., dissenting in part) (citations and footnotes 
omitted). In sum, sovereign immunity may not be avoided 
simply by semantics. 

 
B. Post-Hutto Developments 

  In the years since Hutto, this Court has revitalized 
the original meaning of sovereign immunity. See Federal 
Maritime Comm’n v. South Carolina Ports Auth., 535 U.S. 
743, 760-61 (2002). It has done so in three ways: (1) by 
insisting that application of sovereign immunity must turn 
on the state of the law at the time of the Constitution’s 
adoption; (2) by imposing a strict standard for congres-
sional abrogation of sovereign immunity; and (3) by 
disapproving legislative attempts to circumvent sovereign 
immunity. These three developments, both individually 
and collectively, cast serious doubt on the continued 
validity of Hutto.  

 
1. Views of the Framers 

  This Court has recognized that sovereign immunity is 
far broader than the text of the Eleventh Amendment. See 
Alden v. Maine, 527 U.S. 706, 730 (1999). It bars all 
“proceedings from which the Framers would have thought 
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the States possessed immunity when they agreed to enter 
the Union.” Federal Maritime Comm’n, 535 U.S. at 756. 
Thus, in determining whether sovereign immunity bars an 
award of attorneys’ fees against the States under § 1988, 
this Court must ask whether, in 1788, a party who ob-
tained injunctive relief against a state officer in federal 
court would be able to recover attorneys’ fees against the 
State treasury.  

  It is unlikely that the Framers would have thought 
the States were liable for attorneys’ fees.4 Although the 
English Parliament and the colonial legislatures occasion-
ally passed statutes that authorized courts to impose 
attorneys’ fee liability on common litigants as part of costs 
and although Congress enacted similar measures at 
various times, see Alyeska Pipeline Service Co. v. Wilder-
ness Society, 421 U.S. 240, 249-50 (1975), such liability did 
not extend to sovereigns. There is a fundamental distinc-
tion between a common litigant, such as a private party or 
a corporation or even a local governmental entity, and a 
sovereign, such as the Crown, the United States, or one of 
the States. Indeed, this Court has repeatedly recognized 
that, under basic principles of federalism, statutes that 
are applicable to common litigants are not applicable to 
the States. See Raygor v. Regents of the Univ. of Minn., 534 
U.S. 533, 543-44 (2002) (federal law which tolls statute of 
limitations on state law claims in federal court was inap-
plicable to the States); Vermont Agency of Natural Re-
sources v. United States ex rel. Stevens, 529 U.S. 765, 779 
(2000) (The False Claims Act is inapplicable to the States); 

 
  4 While English common law apparently allowed injunctive relief 
against governmental officers at the time of the Revolution, see William 
Blackstone, Commentaries On The Laws Of England 237 (photo 
reprint. 1979) (1768), it is doubtful that one can find persuasive 
authority for the recovery of attorneys’ fees against the public treasury 
in such a situation. 
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Will v. Michigan Dep’t of State Police, 491 U.S. 58, 70 
(1989) (States may not be subjected to 42 U.S.C. § 1983 
claims for damages). Cf. Alexander v. Sandoval, 532 U.S. 
275, 293 (2001) (explicitly declining to rule on the issue of 
whether there is a private right of action to enforce Title 
VI against States). 

  Moreover, the States historically were not subject to 
liability for attorneys’ fees in the federal courts for the 
simple reason that the States historically were not subject 
to the jurisdiction of the federal courts.5 See Federal 
Maritime Comm’n, 122 S. Ct. at 1870-71. See also Osborn 
v. Bank of the United States, 22 U.S. (9 Wheat.) 738, 846, 
857 (1824) (holding that sovereign immunity barred a suit 
against the States). “The founding generation thought it 
‘neither becoming nor convenient that the several States of 
the Union, invested with that large residuum of sover-
eignty which had not been delegated to the United States, 
should be summoned as defendants to answer the com-
plaints of private persons.’ ” Alden v. Maine, 527 U.S. 706, 
748 (1999) (quoting In re Ayers, 123 U.S. 443, 505 (1887)). 
This was true even if a state officer, rather than the State 
itself was named. See Governor of Georgia v. Madrazo, 26 
U.S. (1 Pet.) 110, 122-23 (1828). Indeed, it was not until 
1908 that this Court firmly established jurisdiction to 
enjoin state officers who were violating federal law, see Ex 
Parte Young, and it was not until 1976 that this Court 

 
  5 There may have been an exception for original jurisdiction 
actions filed by one State against another in the Supreme Court 
pursuant to Article III, § 2 of the Constitution. In such cases, the 
sovereign immunity of one litigant is counter-balanced by the sovereign 
immunity of the other, so that special rules may apply. In any event, the 
requirement that States reimburse the tribunal for the costs of litiga-
tion is fundamentally different from paying the legal fees of a private 
litigant. 
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recognized a congressional power to abrogate sovereign 
immunity. See Fitzpatrick. 

  This Court should revisit Hutto because it is inconsis-
tent with the Framers’ understanding of sovereign immu-
nity. 

 
2. Strict Standards for Congressional 

Abrogation 

  In recent years, this Court has imposed strict stan-
dards for the congressional abrogation of sovereign immu-
nity. See Seminole Tribe v. Florida, 517 U.S. 44 (1996). If 
Congress has expressed its intent to abrogate sovereign 
immunity, the validity of the abrogation turns on the 
application of the “congruence and proportionality” test set 
forth in City of Boerne v. Flores, 521 U.S. 507, 519 (1997). 
The “congruence and proportionality” test involves three 
questions. See generally Board of Trustees of the Univ. of 
Alabama v. Garrett, 531 U.S. 356, 365-74 (2001). First, 
this Court must “identify with some precision the scope of 
the constitutional right at issue.” Garrett, 531 U.S. at 365. 
Second, once this Court has “determined the metes and 
bounds of the constitutional right in question,” it will 
examine “whether Congress identified a history and 
pattern of unconstitutional . . . discrimination by the 
States. . . . ” Garrett, at 368. In assessing whether Con-
gress has identified unconstitutional conduct, courts look 
at judicial opinions, not the pronouncements of Congress. 
See Kimel v. Florida Bd. of Regents, 528 U.S. 62, 81 (2000); 
Flores, 521 U.S. at 519. Third, if a pattern of constitutional 
violations by the States is identified, this Court deter-
mines whether the abrogation of sovereign immunity 
constitutes a proportionate response to the constitutional 
violations. Florida Prepaid Postsecondary Educ. Expense 
Bd. v. College Savings Bank, 527 U.S. 627, 646 (1999). 
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  This standard is extraordinarily difficult to meet. 
Indeed, since this Court adopted this stringent standard, 
all congressional attempts at abrogation, save one, have 
been invalidated. See Garrett, 531 U.S. at 373-74 (Title I of 
the Americans with Disabilities Act); Kimel, 528 U.S. at 
89-92 (Age Discrimination in Employment Act); Florida 
Prepaid, 527 U.S. at 646-48 (Patent and Plant Variety 
Protection Remedy Clarification Act); Seminole Tribe, 517 
U.S. at 75-76 (Indian Gaming Act). Moreover, the one case 
where the attempt at abrogation was upheld, Nevada 
Department of Human Resources v. Hibbs, 2003 WL 
21210426, involved: (1) a classification which was subject 
to heightened scrutiny; and (2) a narrow statute confined 
to a discrete activity. 

  This Court has never addressed the issue of whether 
sovereign immunity has been abrogated for § 1988 under 
the new, stringent standard. But it is unlikely this stan-
dard has been met. As an initial matter, there is no ex-
pression of congressional intent to abrogate. Moreover, 
even if there were, it seems unlikely that Congress has 
demonstrated a pattern of constitutional violations by the 
States or that it can demonstrate that abrogation of 
immunity for attorneys’ fees awards is a proportionate 
response. This Court should revisit Hutto because there 
are serious doubts that § 1988 can meet this new stringent 
abrogation standard. 

 
3. Circumvention of Sovereign Immunity 

  This Court has expressed disapproval of Congress’ 
attempts to circumvent sovereign immunity by engaging 
in semantics. This Court observed:  

Recognizing a congressional power to exact 
constructive waivers of sovereign immunity 
through the exercise of Article I powers would 
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also, as a practical matter, permit Congress to 
circumvent the antiabrogation holding of 
Seminole Tribe. Forced waiver and abrogation 
are not even different sides of the same coin – 
they are the same side of the same coin. . . . 
There is little more than a verbal distinction 
between saying that Congress can make Florida 
liable to private parties for false or misleading 
advertising in interstate commerce of its prepaid 
tuition program, and saying the same thing but 
adding at the end “if Florida chooses to engage in 
such advertising.”  

College Savings Bank, 527 U.S. at 683-84 (emphasis 
added) (citations omitted). In other words, “Congress’ 
powers under Article I of the Constitution do not include 
the power to subject States to suit at the hands of private 
individuals.” Kimel, 528 U.S. at 80. Consequently, Con-
gress cannot circumvent sovereign immunity and indi-
rectly undermine Seminole Tribe, Florida Prepaid, Kimel, 
and Garrett by verbal manipulations, such as redefining 
“costs” to include attorneys’ fees. This Court should revisit 
Hutto because it permitted the circumvention of sovereign 
immunity by no more than verbal manipulations. 

 
C. Hutto Should Be Limited to Cases Vindi-

cating Individual Rights Guaranteed By 
The Fourteenth Amendment. 

  Even if this Court concludes that its recent decisions 
do not require it to overrule Hutto, it should still limit the 
applicability of Hutto to those cases vindicating individual 
rights guaranteed by the Fourteenth Amendment. Where, 
as here, the suit seeks to vindicate Congress’ Article I 
powers, sovereign immunity should bar an award of 
attorneys’ fees. 
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  This Court recently suggested that the standard for 
abrogation of sovereign immunity was lower where the 
classification at issue required heightened scrutiny rather 
than mere rational basis review. Hibbs, 2003 WL 
21210426 at *7. In other words, whether a suit is barred 
by sovereign immunity may well depend upon the nature 
of the constitutional values being vindicated. Suits that 
allege race or gender discrimination or which seek to 
enforce fundamental rights protected by the Bill of Rights 
are less likely to be barred by sovereign immunity than 
those suits subject to rational basis analysis or that seek 
to enforce Congress’ Article I powers. A similar distinction 
should apply to the issue of whether sovereign immunity 
bars an award of attorneys’ fees. When the suit vindicates 
individual rights guaranteed by the Fourteenth Amend-
ment, then the argument that sovereign immunity is 
inapplicable is substantial. In contrast, when the suit 
simply vindicates Congress’ Article I powers, then there is 
little reason why sovereign immunity should not bar the 
action. 

  Such a distinction would be controlling in this case. 
NHEMA is not an individual who has been victimized by 
governmental discrimination or whose fundamental rights 
have been abridged. NHEMA is a collection of corporations 
that challenged the validity of a state consumer protection 
statute on the theory that a federal statute preempted the 
state statute. Forcing the taxpayers of the Commonwealth 
to pay attorneys’ fees is inappropriate.  

 
III. THIS COURT SHOULD GRANT REVIEW TO 

REVISIT HENSLEY IN LIGHT OF ITS DUAL 
SOVEREIGNTY JURISPRUDENCE. 

  If this Court concludes that it is inappropriate to 
grant, vacate and remand, it should grant review in order 
to revisit Hensley – as it applies to the States – in light 
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of recent developments in its dual sovereignty jurispru-
dence. The conclusion in Hensley, that the proper interpre-
tation of § 1988 is to award fees against losing States as a 
matter of course, but rarely to award fees against losing 
plaintiffs, is incompatible with this Court’s more recent 
pronouncements on the role of the States in our constitu-
tional system. In our system of dual sovereignty, there are 
certain structural safeguards that preclude the institu-
tions of the national sovereign, including the federal 
courts, from diminishing the sovereignty of the States. Yet, 
Hensley, as applied to the States, does exactly that. Review 
is warranted to resolve this inconsistency. 

 
A. The Hensley Decision 

  By its terms, § 1988 grants federal courts the discre-
tion to award attorneys’ fees to prevailing parties in 
certain types of litigation between private parties and 
governmental entities. There is nothing in the statute that 
mandates that the prevailing party should recover attor-
neys’ fees as a matter of course. Certainly, there is nothing 
that states or even implies that private parties who 
prevail will almost certainly recover fees while the States 
will almost never recover. Because this Court “will not 
presume that the statute means what it neither says nor 
implies,” Verizon Maryland, Inc. v. Public Service Comm’n, 
535 U.S. 635, 644 (2002), the obvious and logical interpre-
tation of § 1988 is that it grants courts the discretion to 
award fees to prevailing parties and does not discriminate 
between prevailing plaintiffs and prevailing States. 

  Although this is the most compelling interpretation of 
the plain words of § 1988, this Court, in Hensley, adopted 
an interpretation of § 1988 whereby private parties who 
prevail recover fees as a matter of course, while the State 
that prevails recovers fees only in those rare instances 
where the plaintiffs’ claims are frivolous. Although such an 
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interpretation is at odds with the clear language of the 
statute and fundamentally alters the federal-state rela-
tionship, this Court’s analysis was surprisingly sparse. 
The sole basis for this Court’s conclusion that, under 
§ 1988, prevailing plaintiffs should routinely recover 
attorneys’ fees from the States, while prevailing States 
would almost never recover fees from the plaintiffs, was a 
series of statements made in congressional committee 
reports.6 Hensley, 461 U.S. at 429. On that frail reed, this 
Court adopted an interpretation of § 1988 that fundamen-
tally disadvantages the States.7 

  While this reliance on congressional committee 
reports may have resulted in an interpretation consistent 
with the concerns of those who sponsored the legislation, 
such reliance ignores the rule that “it is ultimately the 
provisions of our laws rather than the principal concerns 
of our legislators by which we are governed.” Oncale v. 
Sundowner Offshore Servs., 523 U.S. 75, 79 (1998). See 
also Aldridge v. Williams, 44 U.S. (3 How.) 9, 24 (1845). 

 
  6 While the Court also cited Christiansburg Garment Co. v. EEOC, 
434 U.S. 412, 421 (1978), that case dealt with Title VII, a fee statute 
not within the coverage of § 1988. 

  7 Moreover, to the extent this Court wishes to rely on committee 
reports rather than the text of the statute, the committee reports 
surrounding the adoption of § 1988 do not conflict with the Common-
wealth’s position. To illustrate, the House Committee Report makes it 
clear that the primary focus of § 1988 was “civil rights litigants” – that 
is, individuals claming race or gender discrimination or the abridge-
ment of individual rights specifically conferred by the Constitution. See 
H.R. Rep. No. 94-1559, p. 1-5 (1976). Interpreting § 1988 asymmetri-
cally, so as to benefit civil rights litigants at the expense of States, does 
not mean that an asymmetrical reading was also contemplated in cases 
that did not involve individual rights protected by the Fourteenth 
Amendment. 
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This Court’s deviation from the rule that the actual text of 
the statute must control the interpretation of the statute 
is, by itself, sufficient reason to revisit Hensley. However, 
there is a more compelling reason for doing so. 

 
B. Revival of Dual Sovereignty 

  The more compelling reason to revisit Hensley centers 
on this Court’s post-Hensley recognition that “[d]ual 
sovereignty is a defining feature of our Nation’s constitu-
tional blueprint.” Federal Maritime Comm’n, 535 U.S. at 
751. “[T]he Constitution protects us from our own best 
intentions: It divides power among sovereigns and among 
branches of government precisely so that we may resist 
the temptation to concentrate power in one location as an 
expedient solution to the crisis of the day.” New York v. 
United States, 505 U.S. 144, 187 (1992) (emphasis added). 
Although the States surrendered many of their sovereign 
powers to the new national government, “the States retain 
substantial sovereign powers under our constitutional 
scheme, powers with which Congress does not readily 
interfere.” Gregory v. Ashcroft, 501 U.S. 452, 461 (1991).  

  The principle that the Constitution divides power 
between dual sovereigns, the States and the national 
government, is reflected throughout the Constitution’s 
text, particularly in the Constitution’s conferral upon 
Congress of not all governmental powers, but only dis-
crete, enumerated ones. See Printz v. United States, 521 
U.S. 892, 919 (1997). “[T]he federal balance is too essential 
a part of our constitutional structure and plays too vital a 
role in securing freedom” to be disregarded. United States 
v. Lopez, 514 U.S. 549, 578 (1995) (Kennedy, J., joined by 
O’Connor, J., concurring). Therefore, this Court has 
developed certain rules to preserve the delicate equilib-
rium that is dual sovereignty.  
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1. Clear Statement Rule 

  This Court requires that “if Congress intends to alter 
the usual constitutional balance between the States and 
the federal government, it must make its intention to do so 
unmistakably clear in the language of the statute.” Will, 
491 U.S. at 65 (internal quotation marks omitted). See also 
Gregory, 501 U.S. at 460-61 (clear statement required to 
dictate qualifications for state officials); Atascadero State 
Hosp. v. Scanlon, 473 U.S. 234, 242 (1985) (no abrogation 
of sovereign immunity without clear statement); Penn-
hurst State Sch. & Hosp. v. Halderman, 451 U.S. 1, 16 
(1981) (clear statement required to impose conditions on 
the receipt of federal funds). As this Court recently ob-
served: 

[T]he clear statement principle reflects “an ac-
knowledgment that the States retain substantial 
sovereign powers under our constitutional 
scheme, powers with which Congress does not 
readily interfere.” 

Raygor, 534 U.S. at 543 (citations omitted) (federal law 
tolling statute of limitations for state law claims brought 
in federal court is inapplicable when a State is the defen-
dant). In other words, the sovereignty of the States is far 
too important to be undermined by inference or implica-
tion. Rather, the sovereignty of the States can only be 
diminished by a clear expression of congressional intent 
within the statutory text. 

  Under the Clear Statement Rule, if Congress wished 
to enact a statutory scheme whereby States were required 
to routinely pay attorneys’ fees to prevailing plaintiffs but 
rarely allowed to recover fees when the States prevailed, 
such an arrangement would have to be clearly and unam-
biguously stated in the statutory text. The actual words of 
§ 1988, rather than a committee report read by a few 
members of Congress, must state that Congress intended 
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for the States almost always to pay attorneys’ fees. Obvi-
ously, the text of § 1988 contains no such provision. In-
deed, as Justice Powell and his dissenting colleagues in 
Hutto noted, § 1988 does not even contain a statement 
mandating that the States will be liable for attorneys’ fees. 
See Hutto, 437 U.S. at 704-06. In short, the Clear State-
ment Rule precludes Hensley’s asymmetrical interpreta-
tion of § 1988 from being applied against the States. 

 
2. Dual Sovereignty Prohibits the Courts 

From Discriminating Against the States 
as a Class. 

  Even if the States are going to be liable for attorneys’ 
fees, on the theory they are “costs,” the fees must be 
awarded according to the same basic principles that 
traditionally guided the award of other costs. Those 
principles included an even-handedness that is absent 
from § 1988 under Hensley as applied by the court of 
appeals. 

  To illustrate, in the pre-Hutto case of Fairmont 
Creamery Co. v. Minnesota, 274 U.S. 70 (1927), this Court 
held that sovereign immunity is not a defense when 
assessing “costs,” a concept that the Court did not then 
construe to include attorneys’ fees. The Court reasoned 
that a federal court’s interest in expeditious, orderly 
proceedings “justifies [the court] in treating the state just 
as any other litigant and in imposing costs upon it.” Id. at 
77 (emphasis added). Thus, the Court implicitly recognized 
that the traditional approach to awarding costs was even-
handed. States entered into litigation bearing the same 
risk of costs as their adversaries. For both parties, a loss 
meant exposure to an award of costs; a win meant an 
opportunity to collect costs.  
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  By contrast, under § 1988, States now enter into 
litigation with the virtual certainty that they will have to 
pay fees if they lose, but will be unable to collect them if 
they win. Even if an award of fees is in keeping with the 
tradition of awarding costs, the bias against States is not. 
Dual sovereignty protects States against such discrimina-
tion. 

  In Hutto, the Court’s rationale for permitting an 
award of attorneys’ fees against States, despite sovereign 
immunity, was that losing litigants – be they plaintiffs or 
defendants – traditionally have been called upon to pay 
the “costs” of litigation. 437 U.S. at 695-96. The Court 
expressly linked Congressional power to expand the 
definition of costs to even-handedness of treatment: “Just 
as a federal court may treat a State like any other litigant 
when it assesses costs, so also may Congress amend its 
definition of taxable costs. . . . ” 437 U.S. at 696 (emphasis 
added). But, after Hensley, federal courts no longer treated 
States “like any other litigant.” Instead, they began to 
subject States to a rule far less favorable than the one 
applied to their litigation adversaries. Where an award of 
attorneys’ fees does not comply with the even-handedness 
that has traditionally characterized exposure for costs, 
such an award cannot be justified by likening fees to the 
traditional concept of costs. Thus, reading § 1988 asym-
metrically ignores (or disregards) sovereign immunity in 
violation of the Constitution. 

 
C. Hensley Should Be Limited to Cases Vin-

dicating Individual Rights Guaranteed by 
the Fourteenth Amendment. 

  Even if this Court concludes that its recent dual 
sovereignty decisions do not require it to overrule Hensley, 
it should at least limit the applicability of Hensley to those 
cases that vindicate individual rights guaranteed by the 
Fourteenth Amendment. Where, as here, the suit seeks to 
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vindicate Congress’ Article I powers, the States should be 
treated just like any other litigants. 

  As explained above, there is a fundamental distinction 
between suits that seek to vindicate paramount constitu-
tional values, such as the prohibition on gender and racial 
discrimination or fundamental rights guaranteed by the 
Bill of Rights, and those suits that merely seek to enforce 
Congress’ Article I powers. When Congress enacted § 1988 
in 1976, it was seeking to insure that the poor would be 
able to enforce the Constitution’s paramount values; it was 
not seeking to help corporate trade groups invalidate the 
States’ consumer protection legislation on a theory of 
federal preemption or conflict with the Commerce Clause. 
Indeed, the House Judiciary Committee’s report on the 
legislation that became § 1988 emphasized the need to 
enforce the laws forbidding racial and gender discrimina-
tion. See H.R. Rep. No. 94-1558 at 4-5 (1976). It did not 
mention suits, such as the present suit, alleging that a 
State law has been preempted. Thus, while it might be 
appropriate to discriminate against the States when 
paramount constitutional values are at issue, it is assur-
edly inappropriate to do so when the dispute is over 
federal preemption or the Commerce Clause. Hensley 
should be so limited. 
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CONCLUSION 

  The petition for a writ of certiorari should be granted. 

Respectfully submitted, 
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Attorney General of Virginia 
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OPINION 

PER CURIAM: 

  This case is on remand from the United States Su-
preme Court for “further consideration in light of Gonzaga 
University v. Doe, 536 U.S. [273], 122 S. Ct. 2268, 153 
L. Ed. 2d 309 (2002).” Face v. Nat’l Home Equity Mortgage 
Ass’n, 123 S. Ct. 69 (2002). After careful reconsideration 
and for the reasons that follow, we respectfully adhere to 
our decision in National Home Equity Mortgage Associa-
tion v. Face, 283 F.3d 220 (4th Cir. 2002), which we now 
readopt. 

  In National Home Equity Mortgage Association, we 
affirmed the district court’s award to the National Home 
Equity Mortgage Association (“NHEMA”) of $79,750 for 
attorneys fees, costs, and expenses as the prevailing party 
under 42 U.S.C. § 1988. We rejected Virginia’s arguments 
(1) that sovereign immunity precludes an award of attor-
neys fees when no violation of the Fourteenth Amendment 
has been alleged; (2) that sovereign immunity bars an 
award of attorneys fees against State officers because the 
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standard for awarding attorneys fees favors private 
plaintiffs and discriminates against States; (3) that 
NHEMA was not a prevailing party on a claim brought 
under 42 U.S.C. § 1983 because the Supremacy Clause is 
not a source of substantive individual rights and we never 
concluded that NHEMA had a private right of action 
under the Alternative Mortgage Transaction Parity Act of 
1982, 12 U.S.C. § 3801 et seq. (the “Parity Act”); and (4) 
that special circumstances were presented in this case 
that would render the award unjust. Only the third reason 
colorably implicates the Supreme Court’s holding in 
Gonzaga. 

  In Gonzaga, the Supreme Court considered whether 
the Family Educational Rights and Privacy Act of 1974 
created a personal right that plaintiffs could enforce under 
42 U.S.C. § 1983. Concluding that the Act conferred no 
specific individual right enforceable under § 1983, the 
Court observed that the Family Educational Rights and 
Privacy Act did not have the “rights-creating” language 
that is “critical to showing the requisite congressional 
intent to create new rights” and therefore the individual 
plaintiffs had no rights to enforce under § 1983. 122 S. Ct. 
at 2277. 

  Although Virginia did, in the district court, contend 
that the Parity Act did not confer a right enforceable 
under 42 U.S.C. § 1983, the district court, applying the 
jurisprudence of implied rights of action, see Gonzaga, 122 
S. Ct. at 2275-77, rejected the argument and concluded 
that the Parity Act did create an enforceable right. We, 
however, never had an opportunity to review that ruling. 
As we pointed out, 
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  In appealing the district court’s judgment, 
Virginia elected not to challenge the district 
court’s conclusion that the Parity Act conferred a 
cause of action on NHEMA and its members. 
Rather, it limited its challenge to whether Vir-
ginia law was in conflict with the Parity Act. 
When we disposed of that issue in favor of 
NHEMA and its members, NHEMA became a 
prevailing party on its claims brought under the 
Parity Act and 42 U.S.C. § 1983. 

283 F.3d at 225. Thus, we were, and still are, left with the 
unappealed holding of the district court that the Parity 
Act created a right of action and that NHEMA prevailed 
on its assertion of that right of action. Thus, on the issue 
before us, the holding of Gonzaga is irrelevant. 

  On reconsideration from the Supreme Court, we 
therefore respectfully adhere to our earlier decision in 
National Home Equity Mortgage Association v. Face, 283 
F.3d 220 (4th Cir. 2002), and for the reasons given in that 
decision, we affirm the order of the district court awarding 
NHEMA attorneys fees, costs, and expenses in the amount 
of $79,750. 

AFFIRMED ON RECONSIDERATION 
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123 S. Ct. 651; 154 L. Ed. 2d 557; 
2002 U.S. LEXIS 9025; 71 U.S.L.W. 3389 

E. JOSEPH FACE, JR., VIRGINIA 
COMMISSIONER OF FINANCE INSTITUTIONS v. 

NATIONAL HOME EQUITY MORTGAGE 
ASSOCIATION 

01-1827 

SUPREME COURT OF THE UNITED STATES 

December 2, 2002, Decided 

PRIOR HISTORY: Face v. Nat’l Home Equity Mortg. 
Ass’n, 154 L. Ed. 2d 3, 123 S. Ct. 69 (U.S. 2002). 

JUDGES: Rehnquist, Stevens, O’Connor, Scalia, Ken-
nedy, Souter, Thomas, Ginsburg, Breyer. 

OPINION: The petition for rehearing is denied. 
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123 S. Ct. 69; 154 L. Ed. 2d 3 

E. JOSEPH FACE, JR., VIRGINIA 
COMMISSIONER OF FINANCE INSTITUTIONS, 

ET AL. v. NATIONAL HOME EQUITY 
MORTGAGE ASSOCIATION 

01-1827 

SUPREME COURT OF THE UNITED STATES 

October 7, 2002, Decided 

SUBSEQUENT HISTORY: 

  Rehearing denied by Face v. Nat’l Home Equity 
Mortg. Ass’n, 154 L. Ed. 2d 557, 123 S. Ct. 651, 2002 
U.S. LEXIS 9025 (U.S., 2002) 

 
PRIOR HISTORY: 

  Nat’l Home Equity Mortg. Ass’n v. Face, 283 F.3d 
220, 2002 U.S. App. LEXIS 3680 (4th Cir. Va., 2002) 

 
JUDGES: 

  Rehnquist, Stevens, O’Connor, Scalia, Kennedy, 
Souter, Thomas, Ginsburg, Breyer. 

 
OPINION: 

  The petition for a writ of certiorari is granted. The 
judgment is vacated and the case is remanded to the United 
States Court of Appeals for the Fourth Circuit for further 
consideration in light of Gonzaga University v. Doe, 536 U.S. 
___, 153 L. Ed. 2d 309, 122 S. Ct. 2268 (2002). 
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OPINION 

NIEMEYER, Circuit Judge:  

  On the petition of the National Home Equity Mort-
gage Association (“NHEMA”) for attorneys fees, costs, and 
expenses under 42 U.S.C. § 1988, the district court 
awarded NHEMA $79,750. On appeal, officials of the 
Commonwealth of Virginia contend that the award is 
barred by principles of sovereign immunity and is im-
proper because NHEMA did not prevail on a claim based 
on a right secured by federal law so as to be enforceable 
under 42 U.S.C. § 1983. Alternatively, they argue that 
special circumstances make an award of attorneys fees in 
this case unjust. For the reasons that follow, we reject 
these arguments and affirm. 

 
I 

  NHEMA commenced this action in June 1999 to 
obtain declaratory and injunctive relief, pursuant to 42 
U.S.C. § 1983, against Virginia officials (“Virginia”) who 
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were, under color of State law, allegedly depriving 
NHEMA members of their federal rights under the Alter-
ative Mortgage Transaction Parity Act of 1982, 12 U.S.C. 
§ 3801 et seq. (the “Parity Act”). In its complaint, NHEMA 
alleged that each of its members has, pursuant to the 
Parity Act, “federal rights to charge prepayment penalties 
for every alternative mortgage transaction made, pur-
chased, or enforced in the Commonwealth of Virginia 
without regard to state law” and that Virginia officials 
were “currently directing and authorizing the Bureau [of 
Financial Institutions] to enforce or threaten to enforce all 
of these punitive measures [under Virginia law] against 
NHEMA members who are lawfully invoking their federal 
rights to charge prepayment penalties under the Parity 
Act.” It also alleged that “[t]he Parity Act creates immedi-
ately enforceable rights under 42 U.S.C. § 1983 and 
Congress has not foreclosed the enforcement of these 
rights through a civil action filed under 42 U.S.C. § 1983.” 
Finally, NHEMA alleged that, under the Supremacy 
Clause, the Parity Act preempted Virginia law prohibiting 
prepayment penalties. NHEMA requested a declaratory 
judgment that the Virginia officials’ actions were “depriv-
ing NHEMA members of their federal rights under color of 
state law,” an appropriate injunction, and attorneys fees 
pursuant to 42 U.S.C. § 1988. 

  In its responses to NHEMA’s complaint, Virginia took 
the position that NHEMA members did not have a cause of 
action under the Parity Act and that, in any event, the 
Parity Act did not preempt State regulations that prohib-
ited prepayment penalties. In a memorandum in support 
of summary judgment, Virginia stated with respect to 
NHEMA’s rights under the Parity Act, “The issue is thus 
whether the Parity Act implicitly created a private right of 
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enforcement under § 1983 to bar States from regulating 
prepayment penalties . . . . Nothing in the statute purports 
to create a federal right not to be regulated by States in 
the area of prepayment penalties.” On the preemption 
issue, the State took the position that “[n]othing in the 
Parity Act, either expressly or in its structure and pur-
pose, indicates that Congress intended to preempt state 
prepayment penalty laws.” 

  On cross-motions for summary judgment, the district 
court granted summary judgment to NHEMA and perma-
nently enjoined Virginia from enforcing its punitive 
measures, based on State law, against NHEMA members 
who were charging prepayment penalties as allowed under 
the Parity Act. In its memorandum opinion, the district 
court, applying the standard set forth in Wilder v. Virginia 
Hospital Association, 496 U.S. 498, 509 (1990), concluded 
that Congress had not foreclosed private enforcement of 
the rights created by the Parity Act and, therefore, “the 
plaintiff has a federally enforceable right under 42 U.S.C. 
§ 1983.” The court also held that “state regulation of 
prepayment penalties [is] preempted by the Parity Act” 
and, therefore, “sections 6.1-330.83 and 6.1-330.85 of the 
Code of Virginia [are] preempted by the Parity Act.” 

  In its initial appeal to this court, Virginia did not 
challenge the district court’s conclusion that the Parity Act 
created federally enforceable rights. It raised only one 
issue, “Whether the district court erred in ruling that the 
[Parity Act] and the 1996 actions of the Office of Thrift 
Supervision preempt §§ 6.1-330.83 and 6.1-330.85 of the 
Code of Virginia . . . which prescribes limits on prepay-
ment penalties.” Addressing only that issue, a unanimous 
panel of this court rejected the appeal and affirmed the 
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district court’s judgment. Nat’l Home Equity Mortgage 
Ass’n v. Face, 239 F.3d 633 (4th Cir. 2001). 

  After prevailing on its appeal, NHEMA filed a motion 
for attorneys fees, costs and expenses under 42 U.S.C. 
§ 1988. While Virginia stipulated that $79,750 would be an 
appropriate amount for an award of attorneys fees, costs 
and expenses in this case, it opposed any award based on 
its constitutional sovereign immunity arguments and on 
its argument that the district court’s preemption ruling 
did not involve a claim under 42 U.S.C. § 1983 because the 
Supremacy Clause was not a source of substantive rights 
enforceable under § 1983. By order dated April 5, 2001, the 
district court rejected Virginia’s defenses and, pursuant to 
42 U.S.C. § 1988, awarded NHEMA $79,750 in attorneys 
fees, costs and expenses. The court reasoned that its 
earlier ruling that NHEMA had federally enforceable 
rights under the Parity Act went unchallenged on appeal 
and concluded that NHEMA prevailed on the assertion of 
those rights. The court observed that when Virginia 
elected not to appeal its ruling on NHEMA’s rights under 
the Parity Act, that ruling “became the law of the case and 
[became] binding on these proceedings.” From the district 
court’s order awarding NHEMA attorneys fees, costs, and 
expenses, Virginia filed this appeal. 

 
II 

  Virginia contends first that sovereign immunity 
precludes an award of attorneys fees against State officers 
when no violation of the Fourteenth Amendment has been 
alleged. It argues that, in light of recent Supreme Court 
jurisprudence, such as Seminole Tribe v. Florida, 517 U.S. 
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44 (1996), the authority of district courts to award attor-
neys fees against State actors should be reexamined. 

  But as Virginia recognizes, this argument is squarely 
at odds with Supreme Court cases allowing awards of 
attorneys fees against State actors. See Hutto v. Finney, 
437 U.S. 678, 695 (1978) (holding that because attorneys 
fees have traditionally been regarded as costs, which have 
long been awardable against a State, they may be awarded 
against a State “without regard for the states’ Eleventh 
Amendment immunity”); Missouri v. Jenkins, 491 U.S. 
274, 279-80 (1989) (reaffirming the holding in Hutto and 
clarifying that an application of § 1988 to the States does 
not require congressional abrogation of sovereign immu-
nity). Because we lack authority to reconsider the Su-
preme Court’s jurisprudence, we reject Virginia’s 
argument. See Agostini v. Felton, 521 U.S. 203, 237 (1997) 
(“We reaffirm that ‘[i]f a precedent of this Court has direct 
application in a case, yet appears to rest on reasons 
rejected in some other line of decisions, the Court of 
Appeals should follow the case which directly controls, 
leaving to this Court the prerogative of overruling its own 
decisions’ ” (quoting Rodriguez de Quijas v. Shear-
son/American Express, Inc., 490 U.S. 477, 484 (1989)). 

 
III 

  Virginia next contends that sovereign immunity bars 
an award of attorneys fees against State officers because 
the standard used in determining whether to award 
attorneys fees in a particular case favors private plaintiffs 
and, therefore, discriminates against the States. Virginia 
contends that “[c]oncepts of federalism demand that a 
prevailing plaintiff, such as NHEMA, must be placed on 
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the same footing which the Supreme Court has established 
for prevailing State defendants. Thus, attorney’s fees 
should not be awarded absent a showing that a party’s 
position was frivolous, unreasonable, and without founda-
tion.” 

  Again, this argument is at odds with existing Su-
preme Court precedent. Under current law, a court may 
award attorneys fees to prevailing plaintiffs as a matter of 
course, but to prevailing defendants only if “the plaintiff ’s 
action was frivolous, unreasonable, or without founda-
tion.” See Hughes v. Rowe, 449 U.S. 5, 14 (1980) (citation 
and internal quotation marks omitted); see also Hensley v. 
Eckerhart, 461 U.S. 424, 429 (1983) (stating that “a 
prevailing plaintiff should ordinarily recover an attorney’s 
fee unless special circumstances would render such an 
award unjust” (citation and internal quotation marks 
omitted)). The Supreme Court has established this differ-
ential standard, and, again, we lack the authority to 
change it. 

 
IV 

  For its principal argument on appeal, Virginia con-
tends that NHEMA was not a prevailing party on a claim 
brought pursuant to 42 U.S.C. § 1983 and, therefore, is 
precluded from recovering attorneys fees under 42 U.S.C. 
§ 1988. It argues that, because our first opinion in this 
case focused exclusively on preemption and the Supremacy 
Clause, NHEMA did not prevail under § 1983 because the 
Supremacy Clause is not a source of substantive individ-
ual rights supporting a § 1983 action. See Golden State 
Transit Corp. v. City of Los Angeles, 493 U.S. 103, 107 
(1989) (noting that the Supremacy Clause is not “a source 



App. 14 

 

of any federal rights” and, therefore, “of its own force, does 
not create rights enforceable under § 1983” (citation and 
internal quotation marks omitted)); Maryland Pest Control 
Ass’n v. Montgomery County, Maryland, 884 F.2d 160, 163 
(4th Cir. 1989) (per curiam) (“We hold that federal preemp-
tion of local ordinances pursuant to the Supremacy Clause 
is not actionable under Section 1983. Therefore, there can 
be no award of attorney’s fees under Section 1988”). 

  This argument, however, overlooks the nature of 
NHEMA’s complaint, the issues decided by the district 
court, and the limited review that we conducted in our 
earlier opinion. NHEMA brought its action under 42 
U.S.C. § 1983 explicitly to vindicate rights it asserted were 
conferred on its members by the Parity Act, a federal 
statute. It alleged in its complaint that it had rights 
conferred by the Parity Act and that it was seeking to 
vindicate those rights in the face of conflicting State law. 
While NHEMA did assert that the rights created by the 
Parity Act trumped State law under the Supremacy 
Clause, its requested relief was to enforce its federal rights 
under the Parity Act despite conflicting State law. Thus, 
NHEMA sought to secure a federal right under § 1983. 

  When the parties filed cross-motions for summary 
judgment, they explicitly addressed whether the Parity 
Act conferred enforceable rights on NHEMA and its 
members. Virginia argued vigorously that no such rights 
were created, but NHEMA prevailed on that issue when 
the district court concluded, “the plaintiff has a federally 
enforceable right under 42 U.S.C. § 1983,” applying the 
three part test in Wilder v. Virginia Hospital Association, 
496 U.S. 498, 509 (1990). The district court reasoned that 
the test in Wilder was satisfied because “(1) nonfederally 
chartered housing creditors belonging to NHEMA are 
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intended beneficiaries of the Parity Act, (2) the Parity Act 
creates a present right to be free of state law, and (3) the 
judicial remedies being sought are traditional and well 
established.” In addition to concluding that the Parity Act 
provided NHEMA and its members with rights enforceable 
under 42 U.S.C. § 1983, the court concluded that the 
provisions of the Parity Act creating those federal rights 
preempted Virginia’s conflicting statutes – §§ 6.1-330.83 
and 6.1-330.85 of the Virginia Code. 

  In appealing the district court’s judgment, Virginia 
elected not to challenge the district court’s conclusion that 
the Parity Act conferred a cause of action on NHEMA and 
its members. Rather, it limited its challenge to whether 
Virginia law was in conflict with the Parity Act. When we 
disposed of that issue in favor of NHEMA and its mem-
bers, NHEMA became a prevailing party on its claims 
brought under the Parity Act and 42 U.S.C. § 1983. 

  While Virginia suggests by implication that perhaps 
we should now review the question of whether the Parity 
Act conferred rights on NHEMA, “[i]t is elementary that 
where an argument could have been raised on an initial 
appeal, it is inappropriate to consider that argument on a 
second appeal following remand.” Omni Outdoor Advertis-
ing, Inc. v. Columbia Outdoor Advertising, Inc., 974 F.2d 
502, 505 (4th Cir. 1992) (citations and internal quotation 
marks omitted). Accepting as the law of the case the 
conclusions that NHEMA has a federally enforceable right 
under the Parity Act – a conclusion that we do not review 
– and that NHEMA sought to enforce that right, we find 
that this case does not fall within the rule announced in 
Golden State Transit and Maryland Pest Control. In 
Golden State Transit, the Supreme Court ultimately 
concluded that the National Labor Relations Act created a 
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right to prevent State governmental interference with 
federally protected labor rights and that therefore 42 
U.S.C. §1983 could be employed to enforce that right. 493 
U.S. at 108-09. In Maryland Pest Control, we concluded 
that the plaintiff did not have a substantive right secured 
by a federal statute, determining instead that the case 
involved a pure Supremacy Clause issue, and that there-
fore no 42 U.S.C. § 1983 claim could be asserted. 
Maryland Pest Control, 884 F.2d at 163. In the circum-
stances before us, however, once the district court found 
that NHEMA had a federally enforceable right under the 
Parity Act, it correctly determined that NHEMA prevailed 
on that right through a § 1983 claim and therefore was 
justified in relying on § 1988 for its award of attorneys 
fees, costs, and expenses. 

 
V 

  Finally, Virginia argues that special circumstances 
were presented in this case that would render an award of 
attorneys fees to NHEMA unjust. See Hensley v. Ecker-
hart, 461 U.S. 424, 429 (1983) (stating that a prevailing 
party should “ordinarily recover an attorney’s fee unless 
special circumstances would render such an award unjust” 
(citation and internal quotation marks omitted)). 

  Articulating those special circumstances, Virginia 
asserts first that the nature of NHEMA, a nationwide 
trade association of mortgage lenders, was a special 
circumstance weighing against awarding fees because 
NHEMA can afford to hire its own lawyers. Second, 
Virginia asserts that the nature of the case, a nonconstitu-
tional case with its own financial incentives for NHEMA, 
weighed against awarding fees. Third, Virginia asserts 
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that the nature of the defense – that “it would have been 
irresponsible for the Commonwealth to have abandoned 
these [Virginia] statutes enacted through the democratic 
process – without testing their validity through a vigorous 
defense in the courts” – weighed against awarding fees in 
this case. 

  Because the special circumstances exception is narrow 
and the special circumstances claimed here are not ex-
traordinary, we conclude that none of them compel a 
finding that the district court abused its discretion by not 
applying the exception. See Doe v. Board of Educ. of 
Baltimore County, 165 F.3d 260, 264 (4th Cir. 1998) 
(recognizing that “this ‘special circumstances’ exception is 
very ‘narrowly limited’ ” and that “[o]nly on rare occasions 
does a case present such circumstances”). 

  For the foregoing reasons, the order of the district 
court awarding attorneys fees, costs and expenses to 
NHEMA in the amount of $79,750 is 

AFFIRMED 
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JUDGMENT 

FILED: March 8, 2002 

UNITED STATES COURT OF APPEALS 
for the 

Fourth Circuit 

No. 01-1631 
    CA-99-398-3 

NATIONAL HOME EQUITY 
 MORTGAGE ASSOCIATION 

      Plaintiff – Appellee 

  v. 

E. JOSEPH FACE, JR., Commissioner of Financial 
 Institutions, Bureau of Financial Institutions, Virginia 
 State Corporation Commission; SUSAN E. HANCOCK, 
 Deputy Commissioner, Consumer Finance, Bureau of 
 Financial Institutions, Virginia State Corporation 
 Commission 

      Defendants – Appellants 

------------------------------------- 

MARK L. EARLEY 

      Movant 

----------------------------------------------------------------------- 
Appeal from the United States District Court for the 

Eastern District of Virginia at Richmond 
----------------------------------------------------------------------- 

  In accordance with the written opinion of this Court 
filed this day, the Court affirms the judgment of the 
District Court. 

/s/ Patricia S. Connor 
 CLERK 
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NOTICE OF ISSUANCE OF MANDATE 

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

April 16, 2002 

MANDATE 

TO: Clerk, District Court/Agency 

FROM: Lisa Jernigan 
Deputy Clerk 

RE: 01-1631 Natl Home Equity v. Face 
CA-99-398-3 

HEREWITH IS THE MANDATE OF THIS COURT, 
ISSUED THIS DATE, ON THE JUDGMENT ENTERED 
BY THE COURT ON 3/8/02. 

[ ] Order and Certified Copy of Judgment 
[X] Opinion and Certified Copy of Judgment 
[X] Order on Costs 
[ ] Order dismissing appeal R42(b) or Local Rule R45 
[ ] Other:                                                                           
[ ] The record has been retained for use in case num-

ber                        

A copy of the judgment is enclosed to counsel/pro se 
parties. 

  cc: William Harrison Baxter II 
Earle Duncan Getchell Jr. 
Alice Ann Berkebile 
Judith Williams Jagdmann 
William Henry Hurd 
Martha B. Brissette 
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UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

No. 01-1631 
    CA-99-398-3 

NATIONAL HOME EQUITY 
 MORTGAGE ASSOCIATION 

      Plaintiff – Appellee 

  v. 

E. JOSEPH FACE, JR., Commissioner of Financial 
 Institutions, Bureau of Financial Institutions, Virginia 
 State Corporation Commission; SUSAN E. HANCOCK, 
 Deputy Commissioner, Consumer Finance, Bureau of 
 Financial Institutions, Virginia State Corporation 
 Commission 

      Defendants – Appellants 

------------------------------------- 

MARK L. EARLEY 

      Movant 

----------------------------------------------------------------------- 

ORDER 

----------------------------------------------------------------------- 

(Filed April 16, 2002) 

  Appellants have filed a motion to stay the mandate 
pending application to the United States Supreme Court 
for a writ of certiorari. 

  The Court denies the motion. 
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  Entered at the direction of Judge Niemeyer, with the 
concurrence of Judge Luttig and Judge King. 

For the Court, 
/s/ Patricia S. Connor 
 CLERK 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division 

NATIONAL HOME EQUITY MORTGAGE 
 ASSOCIATION, 

      Plaintiff, 

v.    Civil Action Number: 3:99CV398 

E. JOSEPH FACE, JR., Commissioner of Financial 
 Institutions, Bureau of Financial Institutions, 
 Virginia State Corporation Commission, 

SUSAN E. HANCOCK, 
 Deputy Commissioner, Consumer Finance, 
 Bureau of Financial Institutions, 
 Virginia State Corporation Commission, 

      Defendants, 

MARK L. EARLEY, 
 Attorney General of Virginia, 

      Intervenor-Defendant. 

 
MEMORANDUM OPINION 

  This matter is before the Court on the plaintiff ’s 
motion for attorney’s fees, costs and expenses. The motion 
follows the Court granting the plaintiff ’s motion for 
summary judgment and denying the defendants’ motions 
for summary judgment in a Memorandum Opinion dated 
September 9, 1999, which was followed by an appeal to the 
United States Court of Appeals for the Fourth Circuit. 
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  The case involved the Alternative Mortgage Transac-
tion Parity Act of 1982, 12 U.S.C. §§ 3801-06 (“the Parity 
Act”), and whether it preempted Virginia laws limiting 
prepayment penalties. National Home Equity Mortgage 
Association (“NHEMA” or “plaintiff”) filed a motion for 
summary judgment asserting that the Parity Act pre-
empted Virginia laws. Defendants E. Joseph Face, Jr. and 
Susan E. Hancock, from the Virginia State Corporation 
Commission (“SCC defendants”) and intervenor-defendant 
Mark L. Earley, Attorney General of Virginia (“the Attor-
ney General”) also filed motions for summary judgment, 
both asserting that the Parity Act did not apply to Vir-
ginia’s statutory prepayment penalty limits. The Court 
issued a Memorandum Opinion and Order granting the 
plaintiff ’s motion and denying the defendants’ motions. 
National Home Equity Mortgage Ass’n v. Face, 64 F. Supp. 
584 (E.D. Va. 1999). The defendants and the intervenor-
defendant then appealed to the United States Court of 
Appeals for the Fourth Circuit. The matter was argued on 
October 30, 2000 and decided on February 7, 2001. The 
United States Court of Appeals affirmed the district court 
by published opinion. National Home Equity Mortgage 
Ass’n v. Face, 239 F.3d 633 (4th Cir. 2001). 

  The parties have agreed that, if the Court grants the 
motion for attorney’s fees, costs, and expenses, the amount 
to be awarded the plaintiff is $79,750.00 in attorney’s fees, 
costs and expenses. 

  The plaintiff moves for attorney’s fees based on 42 
U.S.C. § 1988, arguing that because the Court granted its 
summary judgment motion, it is the prevailing party 
under 42 U.S.C. § 1983. Ordinarily, a prevailing party in a 
section 1983 action “should . . . recover an attorney’s fee 
unless special circumstances would render such an award 
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unjust.” Hensley v. Eckerhart, 461 U.S. 424, 429 (1983). 
Section 1988 states in relevant part that “[i]n any action 
or proceeding to enforce a provision of [§ 1983] . . . the 
court, in its discretion, may allow the prevailing party, 
other than the United States, a reasonable attorney’s fee 
as part of the costs. . . . ” 

  The defendants and intervenor-defendant raise 
several arguments that NHEMA is not entitled to attor-
ney’s fees or costs. First, they argue that Maryland Pest 
Control Ass’n v. Montgomery County, Maryland, 884 F.2d 
160 (4th Cir. 1989) (per curiam), cert. denied, 494 U.S. 
1056 (1990), mandates that the plaintiff not be awarded 
attorney’s fees and costs. In Maryland Pest Control, the 
Fourth Circuit framed the issue as: “the question in this 
case is whether the Associations’ successful argument, 
grounded in the Supremacy Clause, that FIFRA pre-
empted local laws will support a civil rights action under 
Section 1983 which would entitle them to attorney’s fees 
under Section 1988.” 884 F.2d at 162. The Fourth Circuit 
noted that several circuits, including the Ninth, the Tenth, 
and the Seventh, have held that the Supremacy Clause is 
not a source of substantive individual rights that could 
support an action brought pursuant to Section 1983. Id. at 
162-163. 

  However, in the present case, the Court did not hold 
that the Supremacy Clause created rights enforceable 
under section 1983. Instead, the Court applied the three-
part test set forth in Wilder v. Virginia Hosp. Ass’n., 496 
U.S. 498, 509 (1990), and specifically ruled that NHEMA 
“has a federally enforceable right under 42 U.S.C. § 1983,” 
the right “to be free of state law.” 64 F. Supp. at 591. 
Therefore, the exception implied in the final paragraph of 
Maryland Pest Control – that if an action is maintainable 
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under section 1983 as a suit to enforce statutory rights, 
then there can be an award of attorney’s fees under section 
1988 – is applicable. An examination of the most recent 
cases addressing the three-part test to determine whether 
a statute gives rise to a federal right enforceable under 
section 1983 supports the Court’s previous determination. 
See Blessing v. Freestone, 520 U.S. 329 (1997); Doe v. 
Broderick, 225 F.3d 440 (4th Cir. 2000). 

  In addition, this decision of the Court was not chal-
lenged on appeal by the defendants or the intervenor-
defendant. The Court has reviewed the briefs the parties 
filed in the Fourth Circuit, as well as the opinion of the 
Fourth Circuit. The appellants failed to appeal the Court’s 
ruling that NHEMA has a federally enforceable right 
under section 1983. Accordingly, that ruling became the 
law of the case and is binding in these proceedings. See 
Suel v. Secretary of Health and Human Services, 192 F.3d 
981, 985-86 n.2 (Fed. Cir. 1999) (“It is particularly appro-
priate to invoke law of the case principles when a party 
has decided not to appeal an issue and further proceedings 
are conducted in reliance on that decision.”). 

  Defendants and intervenor-defendant make additional 
arguments that the plaintiff is not entitled to attorney’s 
fees, arguing that such an award is barred by sovereign 
immunity, under Seminole Tribe of Florida v. Florida, 517 
U.S. 44 (1996), and arguing that there are special circum-
stances in this case that render an award of attorney’s fees 
unjust, pursuant to Hensley v. Eckerhart, 461 U.S. 424 
(1983). The Court disagrees with defendants’ arguments, 
finding that they are without merit. 
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  An appropriate Order shall issue. 

DATE: April 5, 2001 

/s/ Richard L. Williams 
 Senior United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division 

NATIONAL HOME EQUITY MORTGAGE 
 ASSOCIATION, 

      Plaintiff, 

v.    Civil Action Number: 3:99CV398 

E. JOSEPH FACE, JR., 
 Commissioner of Financial Institutions, 
 Bureau of Financial Institutions, 
 Virginia State Corporation Commission, 

SUSAN E. HANCOCK 
 Deputy Commissioner, Consumer Finance, 
 Bureau of Financial Institutions, 
 Virginia State Corporation Commission, 

      Defendants, 

MARK L. EARLEY, 
Attorney General of Virginia, 

      Intervenor-Defendant. 

 
FINAL JUDGMENT ORDER 

  For the reasons stated in the accompanying Memo-
randum Opinion, the Court GRANTS plaintiff ’s motion for 
attorney’s fees, and expenses and hereby ENTERS JUDG-
MENT for the plaintiff against the defendants, Face and 
Hancock, in the amount of $79,750.00. 

  It is so ORDERED. 
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  Let the Clerk send a copy of this Final Judgment 
Order and the accompanying Memorandum Opinion to all 
counsel of record. 

DATE: April 5, 2001 

/s/ Richard L. Williams 
 Senior United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division 

NATIONAL HOME EQUITY 
MORTGAGE ASSOCIATION, 

      Plaintiff. 
 
v. 
 
E. JOSEPH FACE, JR., et al., 
 
      Defendants. 

 
 
 
 
 
JUDGMENT IN A 
 CIVIL CASE 
Case Number: 
 3:99CV398 

    Jury Verdict. This action came before the Court 
for a trial by jury. The issues have been tried and the jury 
has rendered a verdict. 

 X  Decision by Court. This action came to hearing 
before the Court and a decision has been rendered. 

IT IS ORDERED AND ADJUDGED that the Court 
GRANTS plaintiff ’s motion for attorney’s fees, costs, and 
expenses and hereby ENTERS JUDGMENT for the 
plaintiff against the defendants, Face and Hancock, in the 
amount of $79,750.00. 

DATE: April 5, 2001 

Norman H. Meyer, Jr. 
Clerk 
 
/s/                                  
(By) Deputy Clerk 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division 
 
NATIONAL HOME EQUITY 
MORTGAGE ASSOCIATION, 

  Plaintiff, 

v. 

E. JOSEPH FACE, JR., Com-
missioner of Financial Institu-
tions, Bureau of Financial 
Institutions, Virginia State 
Corporation Commission, 

SERVE: 
  1300 East Main Street 
  Suite Eight Hundred 
  Post Office Box 640 
  Richmond, VA 23218-0640 

SUSAN E. HANCOCK, 
Deputy Commissioner, 
Consumer Finance, Bureau 
of Financial Institutions, 
Virginia State Corporation 
Commission, 

SERVE: 
  1300 East Main Street 
  Suite Eight Hundred 
  Post Office Box 640 
  Richmond, VA 23218-0640 

  Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
 
 

Civil Action No. 
399CV898 
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VERIFIED COMPLAINT FOR DECLARATORY 
RELIEF AND PRELIMINARY AND PERMANENT 

INJUNCTIONS FOR VIOLATION 
OF 42 U.S.C. § 1983 

(Filed Jun. 1, 1999) 

  Plaintiff National Home Equity Mortgage Association 
(“NHEMA”) states the following as its Verified Complaint 
against Defendants E. Joseph Face, Jr., Commissioner of 
Financial Institutions, Bureau of financial Institutions, 
Virginia State Corporation Commission, and Susan E. 
Hancock, Deputy Commissioner, Consumer Finance, 
Bureau of Financial Institutions, Virginia State Corpora-
tion Commission: 

 
THE PARTIES 

  1. National Home Equity Mortgage Association 
(“NHEMA”) is the largest national trade association 
focusing primarily upon the home equity lending market. 
Members of this voluntary trade association include banks, 
mortgage lending corporations, secured equity lenders, law 
firms, title insurers, consulting firms, and appraisal services 
corporations. NHEMA membership includes entities that are 
currently licensed by the Bureau of Financial Institutions, 
Virginia State Corporation Commission, to conduct busi-
ness in the Commonwealth of Virginia, and that also 
qualify as housing creditors under the Alternative Mort-
gage Transaction Parity Act of 1982, 12 U.S.C. §§ 3801-06, 
(the “Parity Act”) and are thus subject to its provisions. 

  2. E. Joseph Face, Jr., is Commissioner of Financial 
Institutions, Bureau of Financial Institutions, Virginia 
State Corporation Commission. He is responsible for the 
division that administers state laws regulating financial 
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services institutions licensed by the Bureau. He executes 
and enforces state policy initiatives directly affecting 
NHEMA members licensed to conduct business in the 
Commonwealth of Virginia. 

  3. Susan E. Hancock is Deputy Commissioner, Con-
sumer Finance, Bureau of Financial Institutions, Virginia 
State Corporation Commission. She is responsible for the 
administrative section which examines and supervises the 
operations of financial services institutions (except for state-
chartered banks and credit unions) licensed by the Bureau of 
Financial Institutions. She executes and enforces state policy 
initiatives directly affecting NHEMA members licensed to 
conduct business in the Commonwealth of Virginia. 

 
JURISDICTION AND VENUE 

  4. Jurisdiction is conferred upon the Court by 28 
U.S.C. § 1331 and by 28 U.S.C. §§ 1343(3)-(4) in this suit 
complaining of the denial of federal rights under color of 
state law forbidden by 42 U.S.C. § 1983. 

  5. Authority to order a reasonable award of attor-
neys’ fees and costs is conferred by 42 U.S.C. § 1988. 

  6. Declaratory relief is proper under 28 U.S.C. 
§ 2201. 

  7. Venue is proper in this Court under 28 U.S.C. 
§ 1391(b). 

 
GROUNDS FOR RELIEF 

Alternative Mortgage Transactions 

  8. An alternative mortgage transaction describes a 
residential-based loan or credit sale in which the lender 
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may raise the interest rate, renegotiate the finance charge, 
or implicitly adjust the mortgage rate by allowing debt to 
mature faster than anticipated in the original amortiza-
tion schedule. 12 U.S.C. §§ 3802(1)(A)-(B). The definition 
of an alternative mortgage transaction also includes the 
changing of any other term or variation not common to 
traditional fixed-rate or fixed-term transactions. 12 U.S.C. 
§ 3802(1)(C); 12 C.F.R. § 560.2(b)(5). 

  9. Congress has found that such mortgages are 
essential in providing an adequate supply of credit secured 
by residential property to those demanding such credit. 12 
U.S.C. § 3801(a)(2). 

  10. The National Credit Union Administration, 
Comptroller of the Currency, and Director of the Office of 
Thrift Supervision have all recognized the significance and 
value of such mortgages by adopting regulations permit-
ting federally chartered banking institutions to enter this 
industry. 12 U.S.C. § 3801(a)(3). 

  11. Federally chartered banking institutions thus 
engage in direct competition with smaller state regulated 
establishments to make, purchase, and enforce such 
mortgages on the open market. 

 
The Alternative Mortgage Transaction 

Parity Act of 1982 

  12. In the early 1980s, Congress determined that 
federal regulations governing such mortgages heavily 
favored federally chartered banking institutions. 12 U.S.C. 
§ 3801(a)(2). 

  13. To eliminate this discriminatory impact, Con-
gress enacted the Parity Act and thereby attempted to 
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create a level playing field for all financial services institu-
tions that either supplied or wanted to supply such mort-
gages by affording housing creditors authority to make, 
purchase, and enforce these mortgages. 12 U.S.C. 
§ 3801(b). 

  14. The Parity Act defines a housing creditor in 
relevant part as “any person who regularly makes loans, 
credit sales, or advances secured by interests in properties 
. . . or any transferee of them.” 12 U.S.C. § 3802(2)(C)-(D). 

  15. The Parity Act provides that all housing credi-
tors have general authority to make, purchase, and en-
force alternative mortgage transactions in accordance with 
regulations issued by the Director of the Office of Thrift 
Supervision governing federal savings and loan associa-
tions. 12 U.S.C. § 3803(a)(3). 

  16. The Director of the Office of Thrift Supervision 
has rulemaking authority pursuant to 12 U.S.C. 
§§ 1463(a), 1464(a) to regulate federally chartered savings 
and loan organizations. The Director of the Office of Thrift 
Supervision has given federal savings and loan organiza-
tions federal rights to charge prepayment penalties with-
out regard to state laws. 12 C.F.R. §§ 560.2(a), (b)(5). 

 
Mandatory Requirements for Opting Out 

of The Parity Act 

  17. Congress expressly afforded each state the 
opportunity under 12 U.S.C. § 3804(a) to opt out of the 
preemption provisions of the Parity Act between October 
15, 1982, and October 15, 1985, by enacting, or adopting 
by referendum or constitutional amendment, a new law, 
stating explicitly and by its terms that the state opting out 
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did not want the Parity Act to preempt state laws regard-
ing alternative mortgage transactions. 

 
Failure of the Commonwealth of Virginia to 

Opt Out Gives NHEMA Members Qualifying as Housing 
Creditors under the Parity Act Federal Rights to Charge 

Prepayment Penalties on Alternative Mortgage 
Transactions Made, Purchased, and Enforced 

in the Commonwealth of Virginia 

  18. The Commonwealth of Virginia failed to enact or 
adopt by referendum or constitutional amendment any 
such law stating explicitly and by its terms that it did not 
want the Parity Act to preempt Virginia laws regarding 
alternative mortgage transactions made, purchased, and 
enforced within that state. 

  19. Through acts that were not passed within the 
required time period and that do not contain any reference 
to the Parity Act, the Virginia General Assembly purports 
to limit and regulate prepayment penalties contrary to the 
Parity Act. 1987 Va. Acts ch. 622 (codifying Va. Code Ann. 
§§ 6.1-330.83, .85). 

 
NHEMA Members Have Federal Rights to Charge 

Prepayment Penalties on Alternative Mortgage 
Transactions in the Commonwealth of Virginia 

  20. Pursuant to 12 U.S.C. § 3803(a)(3) and 12 C.F.R. 
§§ 560.2(a), (b)(5), every NHEMA member subject to the 
provisions of the Parity Act and licensed by the Bureau of 
Financial Institutions, Virginia State Corporation Com-
mission, has federal rights to charge prepayment penalties 
for every alternative mortgage transaction made, purchased, 
or enforced in the Commonwealth of Virginia without 
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regard to state law. These federal rights preempt any 
limits on prepayment penalties enacted under Virginia 
state law. Va. Code Ann. §§ 6.1-330.83, .85. 

 
The Bureau of Financial Institutions, Virginia State 

Corporation Commission, Through Defendants, is 
Illegally Revoking Under Color of State Law NHEMA 

Members’ Federal Rights to Charge Prepayment 
Penalties on Alternative Mortgage Transactions 

  21. NHEMA members who qualify as housing 
creditors under the Parity Act and conduct business 
within the Commonwealth of Virginia are automatically 
licensed by the Bureau of Financial Institutions, Virginia 
State Corporation Commission, to make, purchase, and 
enforce alternative mortgage transactions within the 
Commonwealth of Virginia. Va. Code Ann. § 6.1-410. Their 
rights to charge prepayment penalties in accordance with 
the Parity Act continue in perpetuity because the Com-
monwealth of Virginia never opted out of its preemption 
provision in the form or manner described in 12 U.S.C. 
§ 3804(a). 

  22. In the April 1999 edition of the official newsletter 
The Compliance Connection: Regulatory News for Virginia 
Mortgage and Consumer Finance Licensees, Defendants 
announced or permitted to be announced that the Parity 
Act does not preempt Virginia laws limiting prepayment 
penalties for alternative mortgage transactions. This 
article is attached as Exhibit A. 

  23. In stating its policy, the Bureau of Financial 
Institutions, acting through or on the authority of Defen-
dants, referred to “numerous opinion letters from attor-
neys, along with copies of opinions from the Office of Thrift 
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Supervision’s counsel and various states’ Attorneys Gen-
eral which opine that the [Parity Act] preempts Virginia 
law.” 

  24. The announcement continued: “[t]he Bureau does 
not agree with these opinions.” 

  25. Speaking for the Bureau of Financial Institu-
tions, the announcement stated that the Bureau will 
“continue to cite [entities charging prepayment penalties 
in excess of state limits on alternative mortgage transac-
tions for] violations of Virginia statutes relating to pre-
payment penalties.” See Va. Code Ann. §§ 6.1-330.83, .85. 

  26. Speaking for the Bureau of Financial Institu-
tions, the announcement stated that the Bureau will 
require such entities “to refund prepayment penalties 
collected, in excess of the state law limits.” 

  27. Speaking for the Bureau of Financial Institu-
tions, the announcement stated that such entities must 
notify “current borrowers so they will be aware that any 
higher penalty cannot be enforced.” Moreover, “[a] copy of 
the notification must be made a part of the permanent 
loan file, and investors who have purchased loans provid-
ing for penalties in excess of the penalty set forth in the 
Virginia Code must also be notified.” 

  28. Speaking for the Bureau of Financial Institu-
tions, the announcement stated that exercise of the federal 
right to charge prepayment penalties without regard to 
state law subjects housing creditors to license revocation. 

  29. Speaking for the Bureau of Financial Institu-
tions, the announcement stated that charging prepayment 
penalties in excess of state limits will cause the Bureau to 
refer such entities to the Office of the Attorney General for 
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investigation of violations of Va. Code Ann. §§ 6.1-330.83, 
.85 and for potential legal action pursuant to Va. Code 
Ann. § 6.1-430. 

  30. Defendants are currently directing and authoriz-
ing the Bureau to enforce or threaten to enforce all of 
these punitive measures against NHEMA members who 
are lawfully invoking their federal rights to charge pre-
payment penalties under the Parity Act. 

  31. The Supremacy Clause (U.S. Const. art. VI, § 2) 
guarantees that federal laws made under the authority of 
the United States shall prevail over contrary state laws. 

  32. The Parity Act creates immediately enforceable 
rights under 42 U.S.C. § 1983 and Congress has not 
foreclosed the enforcement of these rights through a civil 
action filed under 42 U.S.C. § 1983. These rights are 
substantial, and not too vague or amorphous so as to 
preclude judicial enforcement through 42 U.S.C. § 1983. 

  33. NHEMA members subject to the Parity Act have 
individual standing because they face real and present 
harm in the form of Defendants’ order to notify borrowers 
and investors that no negotiated prepayment penalty in 
excess of state limits is enforceable and through the 
announced intention to punish entities for their past and 
future exercise of federal rights. NHEMA as a voluntary 
trade association has standing to assert these rights on 
behalf of its members. 
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PRAYER FOR RELIEF 

  WHEREFORE, plaintiff prays for the following relief: 

  1. Appropriate declaratory relief that Defendants’ 
actions are depriving NHMEA members of their federal 
rights under color of state law. 

  2. Appropriate injunctive relief requiring Defendants 
to immediately cease enforcement of punitive measures 
against NHEMA members for exercising their federal 
rights to charge prepayment penalties in excess of state 
limits on alternative mortgage transactions. 

  3. An award of reasonable attorneys’ fees and costs 
pursuant to 42 U.S.C. § 1988. 

  4. Such other relief as the Court may deem appro-
priate. 

Respectfully submitted, 

NATIONAL HOME EQUITY 
MORTGAGE ASSOCIATION 

By: /s/ E. Duncan Getchell, Jr. 
Counsel 

 
E. Duncan Getchell, Jr. (V.S.B. No. 14156) 
Robert L. Hodges (V.S.B. No. 31396) 
William H. Baxter II (V.S.B. No. 42587) 
McGUIRE, WOODS, BATTLE & BOOTHE LLP 
One James Center 
901 East Cary Street 
Richmond, Virginia 23219-4030 
(804) 775-4319 

Counsel for Plaintiff National Home 
 Equity Mortgage Association 
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VERIFICATION PURSUANT TO 
28 U.S.C. § 1746 

  I declare under penalty of perjury that the foregoing is 
true and correct. Executed on this 1st day of June, 1999 at 
Washington, D.C. 

/s/ [Illegible] 
 

 
EXHIBIT A 

================================================================ 

The Compliance Connection 
                                                                                                   

State Corporation Commission – 
Bureau of Financial Institutions 
Regulatory News for Virginia 
Mortgage and Consumer Finance 
Licensees 

 
 
 
 
APRIL 1999

================================================================
Federal Preemption of Virginia’s 
Prepayment Penalty Laws: 

The major topic lately has been the debate over whether 
the Alternative Mortgage Transaction Parity Act (AMTPA) 
preempts Virginia laws that place limits on prepayment 
penalties. The Bureau has received numerous opinion 
letters from attorneys, along with copies of opinions from 
the Office of Thrift Supervision’s counsel and various 
states’ Attorneys General which opine that the AMTPA 
preempts Virginia law. The Bureau does not agree with 
these opinions. 

We believe Congress’ intention in passing the AMTPA was 
to authorize, in the case of “housing creditors’, the OTS 
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to override state laws which prevented the making of 
mortgage loans having certain features not common to 
conventional mortgage loans. We understand the AMTPA 
gave housing creditors the right to enter into alternative 
mortgage loan transactions in accordance with OTS 
regulations only “to the extent that such regulations are 
authorized by rulemaking authority granted to [the OTS] 
. . . under laws other than this section (12 U.S.C. §3803).” 
The prepayment provisions of Virginia law do not prevent 
or impede creditors from making adjustable rate loans or 
other non-conventional mortgage loans (balloon, shared 
equity loans). They never have. 

In our opinion, in §3802(1)(c) of the AMTPA, Congress 
explicitly restricted the OTS’s authority to preemption of 
only such state laws as related to features “ . . . not com-
mon to traditional fixed-rate, fixed-term transactions . . . ” 
The Virginia statutes applicable to prepayment penalties, 
§§6.1-330.83 and 6.1-330.85 of the Code of Virginia, govern 
a longstanding feature of conventional mortgage lending 
which Congress left to state law under §501(b)(4) of the 
Depository Institutions Deregulation and Monetary 
Control Act of 1980 (DIDMCA). To express the matter 
more simply, our view is that federal law governs uncon-
ventional features of “alternative mortgage transactions”, 
while state law governs conventional features of such 
loans, as Congress intended. 

In addition, under § 501(b)(4) of DIDMCA, the states 
had an unlimited period of time within which to “opt 
out” of federal preemption of “points and other charges” 
connected with federally-related mortgage loans, and no 
particular formality was required. Virginia opted out as 
authorized by Congress by amendment and recodifica-
tion of its money and interest laws in 1987, including 



App. 42 

 

statutes related to points, late charges, prepayment 
penalties, etc. permitted in connection with mortgage 
loans. Therefore, it was unnecessary to opt out of federal 
preemption under AMTPA. 

Bureau examiners will continue to cite violations of 
Virginia statutes relating to prepayment penalties. 
Licensees found in violation will be required to refund 
prepayment penalties collected, in excess of the state 
law limits. In addition, notification of Virginia’s limit on 
prepayment penalties must be provided to current 
borrowers so they will be aware that any higher penalty 
cannot be enforced. A copy of the notification must be 
made a part of the permanent loan file, and investors 
who have purchased loans providing for penalties in 
excess of the penalty set forth in the Virginia Code must 
also be notified. 

In addition to possible revocation of license, such viola-
tions can be referred to the Attorney General’s office for 
investigation pursuant to Virginia Code §6.1-430. 

 

 

 

 




